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The meeting of the Virginia State Bar Association held at 
the White Sulphur Springs on August 4, 5 and 6 was exceed- 
ingly attractive as a social feature, 
What Is the Matter with and the papers read on that occa- 
the Bar Association? sion were of unusual excellence. 

The President, Hon. Legh R. Watts, 
of Portsmouth, Va., read an address at the opening session on 
the "Judicial Department of the United States." Beginning -with 
the establishment of the Supreme Court of the United States, 
quoting the writings of Washington and Jefferson showing the 
adverse views held by the founders in regard to it, the speaker 
followed the decisions of the courts down to recent years. His 
valuable paper was well received. No reports of special com- 
mittees except the Committee on Membership were read, "leave 
to print" being given in all other cases. 

On Wednesday evening Mr. George Bryan of Richmond read 
a thoughtful and suggestive paper entitled "The High Cost of 
Appeals in Virginia — and Suggested Remedy." 

Hon. Eppa Hunton of Richmond was elected President of 
the Association, and John B. Minor as Secretary and Treasurer 
was reelected. 

On Thursday morning Hon. Harry St. George Tucker read a 
paper entitled "The Supreme Court and the Treaty Maying 
Power," which was greatly enjoyed by all who heard it. Mr. 
Tucker's book upon this subject will remain for a long time prob- 
ably the last word upon this subject, and to those who had not 
had the opportunity of reading the book his paper will no doubt 
cause them to peruse the volume. 

On Thursday evening Mr. Robert B. Tunstall of Norfolk read 
a timely and instructive paper upon "Financiering Municipal Im~ 
provements in Virginia; a Needed Constitutional Amendment," 
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which we sincerely trust will be read and acted upon by the next 
Virginia Assembly. 

On Friday morning Hon. James Byrne, one of the most dis- 
tinguished members of the New York Bar, delivered the annual 
address, entitled "Probable Changes in the Laws of War." This 
paper was most timely in its subject, and was thorough, care- 
fully conceived, well expressed, and contained a wealth of in- 
formation upon a subject with which most lawyers are little ac- 
quainted. It was in every way worthy Of its distinguished au- 
thor, was listened to with the greatest attention, and produced 
most favorable comment amongst all whose privilege it was to 
hear it. 

The annual banquet was the first ever held in which the cup 
that cheers and also occasionally inebriates, was entirely want- 
ing. Opinion is divided as to the effect of this "dry season" 
upon the diners. Certainly the speakers did excellently, and we 
were favored with a brilliant talk from the ever ready and witty 
Judge Moore, tickled with the dry humor of Judge Prentis, 
charmed with the pleasing address of Mr. Osborne, the late Dis- 
trict Attorney of New York, laughed at the comic sallies of 
Hon. J. Norment Powell and were delighted with the speech of 
Mr. Byrne, full of reminiscences of Southern people whom he 
had known in New York. It must be confessed, however, that 
the enthusiasm of the banqueters was at no time hilarious. That 
the meeting was a great success as a social feature can not be 
denied, but various thoughts suggested themselves to many of 
the members, and in more instances than one were voiced in 
friendly discussion as to the future of the Association. Proba- 
bly a, concensus of these opinions might have been found in a 
resolution introduced by H. W. Anderson, Esq., of the Richmond 
Bar, requesting the appointment of a committee to ascertain, if 
possible, the reason for the small attendance at the meetings, the 
large delinquency in the payment of dues, and to suggest a rem- 
edy by which these evils might be cured and the Association ad- 
vanced to greater usefulness in the State. 

Out of a total of five hundred and ninety-seven members, less 
than one-fifth attended this meeting, and the amount of back 
dues unpaid was somewhat alarming. The meetings of the As- 
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sociation were characterized by what seemed to be utter listless- 
ness ; there were practically no discussions of any questions raised, 
and the reports of the committees were not even read or con- 
sidered by the Association. It is to be regretted that Section 5 
of Article III of the By-laws is not carried out, as the reception 
by the members of the Association of the printed program sixty 
days before the annual meeting might arouse more interest and 
cause a good many to come who would not do so when unin- 
formed of what was expected to be done at. the meeting. As it 
was, no programs showing what was to be done at the meeting 
were distributed until the morning upon which the association 
met. 

It is sincerely to be hoped that the committee appointed under 
Mr. Anderson's resolution will take the matters referred to them 
in hand and evolve some plan by which interest in the Associa- 
tion may be revived, the dues of its members collected, and' the 
career of usefulness which properly belongs to the organization 
advanced in every possible way. 



Professor Charles A. Graves, at the meeting above mentioned 
"clinched the nail" which had been securely driven, by his ad- 
mirable article on the forged letter of 
The Forged "Duty" General Lee, in which occurred the 
Letter of General Lee. sentence "Duty is then the sublimest 

word in our language," delivered at 
the 1914 meeting of the Association. The Association gladly 
gave him permission to print as a part of the proceedings of the 
1915 meeting additional evidence establishing the forgery. This 
evidence consisted of a letter from Rev. J. William Jones, D. D., 
to the University Monthly, New York, of March, 1872, showing 
that the internal evidence of the letter itself proved it to be a 
forgery and that the entire Lee family so regarded it. In addi- 
tion to this trenchant editorial from the Richmond Examiner 
of December 17th, 1864, — worthy of the pen of the great John 
M. Daniel, though probably written by John Mitchel— showed up 
the inconsistencies of the author of this spurious epistle and how 



1915. ] EDITORIAL. 383 

unworthy its "schoolmaster platitudes'' were of our great Com- 
mander. 

Why such a letter was ever forged is one of the mysteries of 
the case. And yet to us it seems that the "milk in the cocoanut" 
is to be easily found in the fact that the letter concludes with a 
high encomium upon the character of the "Old Puritan." To have 
this come from General Lee in the dark days of the war — to 
forge a tribute from this prince of Cavaliers to the dour Puri- 
tan, when Cavalier and Puritan were struggling upon the field 
of battle — this was the sole object, in our opinion, of the forger. 
His effort succeeded for a while, but Professor Graves has 
thoroughly and completely made out his case, and this letter 
goes down to future generations with "forgery" stamped upon 
it as plainly as the word used to be burnt into the very fibre of 
foreed bank notes. 



We were always under the impression that the general rule of 
the Common Law with regard to the evidence in cases of lar- 
ceny is that the possession of goods re- 
Recent Possession of cently stolen is prima facie evidence of 
Stolen Goods in guilt and throws upon the accused the 

Connection with burden of accounting for that posses- 

Housebreaking. sion ; but that this rule has never been 

held by the Virginia courts to apply 
with the same effect in cases of burglary, and the decided weight 
of authority is that it does not. Still where goods have been 
obtained by means of a burglary or housebreaking the fact of 
such possession is a most material circumstance to be considered 
by the jury in connection with other exculpatory circumstances. 
There must be some evidence of guilty conduct besides the bare 
possession of the stolen property, before the presumption of 
burglary or housebreaking is super-added to that of larceny. So 
our Court holds in Henderson v. Com., 98 Va. 800.' But in Branch 
v. Com., 100 Va. 837, it was held that where it appears that the 
prisoner could only have gotten the goods by taking them from 
the house feloniously entered, or, if he refuses to give any ac- 
count, or gives a false account of how he came into possession of 
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the goods, or if other culpatory facts be proved, he may be found 
guilty of burglary. The rules thus laid down by our Supreme 
Court are very often misstated, and we were somewhat sur- 
prised in reading a case from the Court of Criminal Appeal of 
England, decided within the last few months, to see that an 
English Judge so misstated the rule. In the case of Rex v. 
John Aubrey, the Recorder of Cardiff told the jury that where 
the theft was proved and the prisoner had been found in posses- 
sion of the stolen property the onus of proof was shifted from 
prosecutor to prisoner, and that the jury must convict unless 
the prisoner satisfied them of his innocence. The Court of Crim- 
inal Appeal very properly held that the most the prisoner had 
to do was merely to offer a reasonable explanation of its pos- 
session ; and even when he offers no such explanation, or an un- 
reasonable one, the presumption of guilt which then arises is 
merely discretionary and not obligatory — in other words, the 
jury is entitled to infer the prisoner's guilt without further evi- 
dence — but they are not bound to do so. Rex v. Abrambovich. 
31 T. L. R. 88. The Court quashed Aubrey's conviction and 
stated in their opinion that the cause was so weak that a jury 
would doubtless have acquitted him had they been properly di- 
rected. In the light of this decision one can very well ponder 
upon the fact that a vast deal of injustice must have been done 
in the English criminal courts before the establishment of the 
Court of Criminal Appeal — a court only established within the 
last' few years. 



This horrible and unparalleled crime which has been within 
the last two weeks committed against human civilization and a 

great Commonwealth should cause serious 
The Assassination and sober reflection upon the part of the 
of Leo Frank. members of our profession and upon those 

who edit newspapers. It is hard to under- 
stand the ferocity and absolute lawlessness of the men who took 
Frank from the Penitentiary Farm in which he was undergoing 
a life sentence as a punishment for the crime of which he had 
been convicted, and no language can be too severe to express 
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our abhorrence of this act; and yet should not this very fact 
cause us to ask ourselves what was at the bottom of the whole 
matter. We should say there were two things: One was the 
hideous crime of which Frank had been convicted ; and the other 
the not-to-be-deprecated indignation which the people of Georgia 
felt at the interference of outsiders with their local affairs and 
the animadversions upon the conduct of this man's trial in the 
courts of that state. This fact can be stated without fear of 
contradiction : That Frank was convicted by a jury of his peers 
in a court of Georgia regularly organized and presided over by 
a judge upon whose fairness and integrity no stain has ever 
rested. His case went through the Appellate Court of his own 
State and to the Supreme Court of the United States and the 
regularity of his trial and conviction was in every way sus- 
tained. Here the matter should have rested; but from every 
part of this country went up a protest and a howl of indignation 
against this man's conviction, against the fairness of his trial, 
the injustice of his conviction and the outrage, as it was termed, 
of allowing him to pay the penalty of the crime for which he had 
been convicted. Never in the history of this country has there 
been such an outcry, and the strange part of it all is, that it came 
from the newspapers almost without exception published with- 
out the limits of the State of Georgia and far removed from the 
place of the trial and the crime. A calm and dispassionate pe- 
rusal of most of the editorials written on this subject, even those 
published in so conservative and fair a paper as the New York 
Times, must convince any man that these papers, in order to pro- 
cure the discharge or pardon of Frank, accused the sovereign 
State of Georgia, its courts of justice and its people of a crime 
almost equal if not worse than that of which Frank was con- 
victed. No wonder the indignation of the people of that State 
was aroused; no wonder that a certain lawless element allowed 
this indignation to serve them as a pretext for violence, and the 
terrible result today blackens not only the fair fame of Georgia 
but that of every State in the Union; for when the State of 
Georgia is injured every one of her sister states must feel the- 
injury along with her. Is there not a lesson to be learned from 
this whole horrible business ? Should not the decisions of courts 

—5 
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and juries, when sustained by the court of last resort, be treated 
with respect. Should not those who heard none of the evidence, 
were not present at the trial, and whose impressions were 
gathered from ill-digested and often inaccurate reports, learn to 
cease meddling with affairs with which they have no concern 
and the result of which leads to disrespect and disregard of the 
tribunals of our country. May not this horrible example serve 
to check at least the unbridled license of the press in regard to 
courts of justice and their decisions and teach each state and 
the inhabitants thereof to mind their own business and try their 
own criminals in their own way. 

We have nothing to say as to the probable guilt or innocence 
of Frank, nor do we in the slightest way criticize Governor Sla- 
ton for having commuted his sentence. In his place we would 
probably have acted as he did, but the result has been that Frank, 
guilty or innocent, has been put to a horrible death, the fair 
fame of Georgia besmirched and an injury done to the adminis- 
tration of justice in this country hard to be overestimated. 



Section 18 of the act amended, approved March 18, 1915, 
raises a somewhat singular question which we. confess we are 
unable to answer. It refers to the tax upon 
Idiosyncracies of bank stock, and we must confess that we 
Legislation, are absolutely at a loss to know how its pro- 

visions can be carried out. Of course bank 
stock can be taxed either at the location of the bank or at the 
residence of the stockholder, and very many stockholders prefer 
to list their stock for taxation at their place of residence, not 
only because sometimes the tax rate is lower but because their 
own community gets the benefit of this taxation. Now this 
is a part of Section 18: "It shall likewise be the duty of the 
Commissioners of the Revenue in the several counties of the 
State to assess upon each stockholder a tax to be levied by the 
Board of Supervisors, or other governing body, of not exceed- 
ing $1.15 on every $100.00 of actual value thereof for county 
and district and district school purposes, except upon the stock 
of banks located in incorporated towns, in which case the rate 
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shall not exceed 40 cents for such purposes; provided the sum 
to be derived from any such district levy shall be expended by 
said board only in those districts wherein such bank or banks 
are located." 

Now we will suppose the case of a bank located in the Scotts- 
ville District in Albemarle County and the stockholder resides 
in Amherst County and lists his stock for taxation in that county. 
What becomes of the tax collected upon the stock thus held in 
Amherst? The law provides that it must be expended by "said 
Hoard" only in the district where such bank is located. What 
Board? And if the Board of Amherst County, are they to for- 
ward the amount of tax thus collected to Albemarle County, to 
be expended in the Scottsville District? They certainly cannot 
expend it in Amherst. What can be done with it? Or is this 
one of the instances in which the General Assembly did not take 
into consideration the peculiar status of bank stock in regard 
to its situs for purposes of taxation ? 



The cases of Miles Mining Company v. Parks,' 220 U. S. 373, 
Henry v. Dick, 224 U. S. 1, and Bauer Chemical Company v. 

O'Donnell, 229 U. S. 1, it might have 
Decisions upon Unlaw- been supposed would have defi- 
ful Restraint of Trade, nitely fixed the law in regard to the 

legality of price-fixing contracts 
and contracts in restraint of trade, but since these cases were 
decided the same questions have arisen in the lower Federal 
courts, and, deeming them to be of some interest to the profes- 
sion, we give short extracts from the same. 

Ford Case. In this case it was held that since the vendor had 
actually parted with the title to the cars sold to its licensed 
dealers it could not, by contract with its dealers, dictate the 
resale price. The court cites the case of Bauer v. CTDonnell, 
in which it was held that the vendor of a patented article could 
not by the notice on the package control the price at which 
the article should be resold after purchase by the vendee. 
It holds that what can not be done by notice to the vendee 
can not be done by contract with the vendee, as in both 
cases the sale to the vendee passes the article out of the 
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patent monopoly and beyond the control of the patentee. 
Ford Motor Company v. the Union Motor Sales Company, 
Case No. 2147, District Court of U. S., S. D. Ohio, W. D.— 
not yet reported. The opinion is by District Judge Hollister. 
This case involved an old form of contract which the Ford 
Company has discontinued. Its new form of contract was 
passed upon in a decision given in the District Court of the 
United States, in Equity, N. D. Illinois E. D., by Judge 
Landis, Dec. 3, 1914, by which the Barry Sales Co. was 
enjoined, inter alia, from "inducing or attempting to induce 
any authorized agent of Complainant to arrange for the sale 
of Ford cars in violation of any of the terms of the contract 
of such agent with the Complainant." 

Keystone Watch Case. The growth of the Keystone Watch 
Company and the various consolidations by which it had 
been formed and enlarged were not criticized by the Court, 
but the attempt of the company later on to coerce its job- 
bers to sell at a fixed price, by threatening refusal to deal 
with those who would not, was held to be a direct and 
unlawful restraint of trade. The plan of selling the How- 
ard watch, material parts of which were protected by pat- 
ents, was held lawful so far as fixing by agreement with 
the jobbers a minimum fixed price at which the jobber 
should sell, but unlawful in the further attempt by notice 
on the box containing the watch to control the price at 
which the retailer should sell to the consumer. This case was 
decided by Bufnngton, Hunt and McPherson, Circuit Judges 
in the District Court of the U. S., E. D. Pennsylvania. 

Victor Talking Machine Case. In this case the complain- 
ant sued for infringement of its patents. Various patents 
cover the Victor Talking Machine and sound records. Every 
machine and sound record has accompanying it a notice 
that the title remains in the manufacturer for the term of 
the patent having the longest term to run. The license to use 
the machine and records is granted on payment of a fixed 
sum as royalty at the time the license is granted. Upon 
final expiration of the patents the goods become the prop- 
erty of the licensee if he shall have observed the conditions 
of the license. The contract also provides for retaking the 
patented goods upon violation of any of the terms of the 
license. One of those terms is that the goods shall be re- 
licensed only upon payment of certain fixed prices. Alleged 
infringement lay in the act of the defendant selling the 
articles outright for less than the fixed price. The court 
held that the complainant by receiving the entire royalty had 
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parted with its interest and could, not object to a licensee 
disposing of the article at less than the fixed price. The 
court said in conclusion : "If this were a case of first im- 
pression I might feel that no sufficient reason exists for 
holding that a patentee could not attach such limitations to 
the future use of his patented goods as he might choose 
irrespective of whether he had received a full royalty or 
not. I think, however, the case of 'Bauer v. O'Donnell holds 
to the contrary." Victor Talking Machine Co. v. R. H. 
Macy & Company, U. S. District Court, Southern District 
of New York. Opinion by Augustus N. Hand, District 
Judge. 
Kellogg Case. In U. S. v. Kellogg Toasted Corn Flake Com- 
pany et al. no illegality was alleged in the formation or 
growth of the company, but the Government centered its 
attack on the present selling plan of the defendant which it 
claimed was a combination between the company and its 
jobbers and retailers. The selling plan is briefly described 
as follows : The company owns a patent on the cartons or 
packages in which its "Corn Flakes" are sold. Sales are 
made directly to jobbers, the company refusing to deal with 
consumers or retailers. Agreements are exacted from the 
jobbers to charge the retailers a specified price, and this con- 
dition is strictly enforced by the company refusing to con- 
tinue dealings with any jobber who fails to maintain the 
fixed prices. An attempt is made to form agreements be- 
tween the company and the retailer by printing on the car- 
ton that the package and its contents are sold on condition 
that the package and contents shall not be retailed for less 
than ten cents and that a violation would be considered as 
an infringement on the company's patent rights. In denying 
the defendant's motion to strike out a paragraph of the 
petition relating to its acts prior to the use of the patented 
carton, and to dismiss the case, the Court held that although 
the notice on the carton may not constitute a valid contract 
it may still have the effect of unduly restraining trade, and 
the fact that the carton is patented is immaterial in deter- 
mining whether the company's plan of maintaining prices 
was a violation of the Sherman Law. Opinion by Warring- 
ton and Kappen, Circuit Judges, and Tuttle, District Judge 
of the District Court of U. S., E. D. Michigan, S. D. 
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In the case of Richmond, etc., R. Co. v. Moore, 94 Va. 493, 27 
S. E. 70, our court has settled the law in Virginia as to the lia- 
bility of any one who goes about an under- 
The Duty of In- taking attended with a risk to other persons, 
suring Safety, and holds that this liability remains, though 
the undertaking is not carried on by that per- 
son, or by his servants or agents, but by some third person with 
whom he has entered into a contract, and this has been prac- 
tically the law in England since the doctrine was laid down that 
"If a person brings or accumulates on his land anything which 
if it should escape may cause damage to his neighbors, he does 
so at his peril" in Rylands v. Fletcher, decided by the House of 
Lords in 1868. We are therefore somewhat surprised to find 
that in a case reported in the London Law Journal of April 24, 
1915, the Divisional Court was divided upon a question almost 
similar to that decided in Richmond, etc. v. Moore, etc., supra. 

The case was Cox v. Coulson. The plaintiff claimed damages 
for personal injuries against the defendants as lessee and man- 
ager of a provincial theatre which had been hired on half- 
takings terms by a touring company for the production of a play 
in which fire-arms were used, the director of the touring com- 
pany providing the actors, the stage scenery, and effects, while 
the defendant lent the house and advertised the performance. 
The plaintiff was injured by the negligent use of a pistol by one 
of the actors, and the question was whether the defendant as 
lessee and manager of the theatre was liable. The County 
Court judge thought that he was, holding that there was a war- 
ranty by the defendant not only that the building should be safe, 
but that the audience should not be exposed to danger from 
want of reasonable care in the use of it. In the Divisional Court 
opinions were divided, and the appeal, therefore, stood dismissed. 
Mr. Justice Bailhache entertained no doubt that the lessee and 
manager warranted at least that, if in the course of the play 
there was an incident which, if not carefully performed, would 
be of a dangerous character, that particular incident should be 
performed with due care. Mr. Justice Shearman was not pre- 
pared to go so far. Agreeing that it was putting the implied 
warranty of the lessee or manager too low to say that it only 
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applied to the safety of the house, he could not believe that if, in 
fact, a play was not dangerous if properly performed, a person 
injured could recover from the lessee damages arising from the 
negligent way in which a certain act, not dangerous in itself, was 
performed by one of the actors. 

In America the law is unquestioned and supported by innu- 
merable authority that the lessee and manager of the theater is 
liable under such a case. Cooley on Torts, 2nd Edition, p. 718; 
Ruswell on Personal Injuries, § 66; Nichols v. W. O. & W. R. 
Co., 83 Va. 99, 5 S. E. 171 ; Curtis v. Kiley, 153 Mass. 123, 26 
N. E. 421 ; Powers v. Harlow. 53 Mich. 507. 



1. will be a matter of some surprise to the profession at large 
to know that the passing of an act disestablishing the Welch 
Church had any effect upon the appoint- 
Notaries Public ment of notaries public in that principality, 
in Great Britain, and yet such is the case. Notaries in Great 
Britain have been heretofore admitted by 
the Archbishop of Canterbury, who very wisely, however, al- 
ways exercised that power through the Master of the Faculties 
and the Council, of the Law Society. The powers of the Arch- 
bishop, as far as Wales is concerned, now pass, to the Lord. 
Chancellor, and the Council of the Law Society have requested 
that he act through the Law Society instead of the Master of 
the Faculties. The jurisdiction of the Court of Faculties was 
created by an act passed before the days of Queen Elizabeth, 
and in pre-Re formation times all notaries received their faculty 
from the Pope. By 25 Henry VIII, clause 21, § 3, the power to 
grant all faculties was transferred to the Archbishop of Canter- 
bury, who was empowered to act through a "sufficient and sub- 
stantial Commissary or Deputy," and he 'chose the Master of 
Faculties as such. It appears somewhat singular that the ap- 
pointment of notaries public should have thus through so many 
centuries belonged to an ecclesiastic, but nowhere in the world 
has the old saying been more faithfully adhered to "Nolumus 
leges Anglhe mutari" than in the "tight little island." 



